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provisions of the code." 142 Ohio St. at 332, 51 N.E.2d at 903-904. The vraws
Neffner did not explicitly address the question whether statutory provisions nas .
be followed in order to remove a classified employee in violation of K., 154
This point, along with the persuasive authority, ineluding dun -
considerations, which indieate that the statutory removal procedures ms:
followed, lead me to the conclusion that Neffner is not compelling authority v e
proposition that a classified employee's employment is sutomatically terminats.: s
his involvement in political activities,

1 am aiso aware of 1962 Op. Att'y Gen. No. 3005, p. 361, which coneludn: i
an employee who violated R.C. 124.57 was subject to removal under R.U'. 114 3¢
but went on to state that = classified employee who aceepted 1 e
incompatible position, automatically vacated his first position, To the exten
1962 Op. No. 3005 concludes that an employee may be deemed to have vnenie: =
classified position by the acceptanee of & second position, it is overruled.

Because I have answered your first question in the negative, | nee
respond to your second guestion. You may wish to examine the removal e iad
of R.C. 124.34, set forth above, the rules promuigated thereunder, sen | {3
Admin. Code Chapters 123:1-31; 124-3; 124-5; 124-1%;  124-13; 124-15, it

In conelusion, it is my opinion, and you are advised, that:

L R.C. 124,57 may not constitutionally be enforeed to prohibis
classified employees from engaging in nonpartisan political

" aetivity.

2. An Eppointing authority has the authority to take action pursuars!
1o R.C. 124.34 to remove or otherwise diseipline a classifing
employee who is engaged in partisan political aetivity in
viclation of R.C. 124.57, but sueh authority is diseretionary no
mandsatory in nature, (1962 Op. Att'y Gen. No. 3005, p. 141,
overruled in part.)

A classified employee who engages in partisan politieal activit ¥
may be prosecuted pursuant to R.C. 124.82. The position of nn
employee convicted under R.C, 124.82 is rendered vaecant hy
virtue of such conviction.

OPINION NO. 83-096

Syliabus:

If a nonpublie school adopts & calendar which is asynehronous to the
calendar of a local sehool distriet, ‘the loeal sehool board, if it iz
required under R.C. 3327.01 to provide transportation to the studen (s
of sueh nonpubiie school, must provide such transportation to resident
nonpublie school students when the publie school distriet is not open
for instruction and is not itself providing transportation fer its own
publie sehool students, (1968 Op. Att'y Gen, No. §8-156, approved arl
followed.)

To: Gregory A, While, Lorain County Prosecuting Atlorney, Elyria, Ohio
By: Anthony J. Celebrezze, dr., Attorney General, December 21, 1983

I have before me your reguest for my opinion on the following
question:
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he eourt in If & non-publie sehool adopts a calendar that is asynchronous to a
sions had to loeal publie school district, is transportation of non-public school
1.C. 124.57. students required to be furnished by the publie sehool distriet when
Je process the public school distriet is not open for instruction and is not itself
35 must be providing transpertation for its own publie school students?
rity for the '

‘minated by You pose the example of a situation "whereby a non-publie Schos?tl’ in order to save 3
: energy costs, may adopt a calendar opening school on August 1°%, running through 9
the month of December, closing for January and February, and re-opening for the

eluded that remainder of the sehool year, March through July."

.C. .34, |
'i slef:ond, The transportation of school students is provided for in R.C. 3327.61, which - |
extent that reads: .
vacated hia i . L
L In_all eity, exempted village, and local school distriets where
resident school pupils In grades kindergarten through eight live more

I need not than two miles from the sehool for which the state board of education
1 provisions 5&%@% pursuant to division (D) of section
see 1 Ohin 301.07 of the Revised Code and to which they are assigned by the
i, and the board of education of the distriet of residence or to and from the
Jloyees, sen: Don-public school which they attend the board of education shall
1 appointlng. provide transportation for such pupils to and from such school execept

; when, in the judgment of such board confirmed by the state board of

education, such transportation is unnecessary or unreasonable.

In all city, exempted vi age, and local school districts the board
may provide transportation for resident school pupils in grades nine
through twelve to and from the high school to which they are assigned

?:B; -by the board of education of the distriet of resident or to and from
the non-publie high sehool which they attend for which the siate
board of education preseribes minimum standards pursuant to division

want (D) of section EEEI.E!)? of the Fewse_d Code.

ified In determining the necessity for iransportation, availability of

y in facilittes and distance to ¢ e school shall be consigered,

? not A_board of education shall not be required to transport

a8, elementarx or high school pupils to and irom a non-public_school
where such transportation would re uire more than thirty minutes of
direct travel time as measured by sehool bus from the eollection
ivity point as designated‘ by the coordinator of school transportation,
" B; appointed under section 3327.0L1 [3327.0L.] of the Revised Code, for
! by the attendance area of the distriet of residence.

Where it is impraetieal to transport a_pupil by seheol
conveyance, a board of education may, in lieu of providing _such
transportation, pay a parent, guardian, or other person in charge o
such ehild, an amount per pupil which shell in no event exceed the
average transportation eost per pupil, such average cost fo be based
on the cost of transportation of children by all boards of edueation in
this state during the next preceding year.

In all eity, exempted village, and local sehool distriets the board
shall provide transportation for all children whe are so erippled that
they are ungble to walk to and from the school for which the state
board of education preseribes minimum standards pursuant to division
(D) of section 330107 of the Revised Code and which they attend. In
case of dispute whether the child is able to walk to and from the
school, the health commissioner shall be the judge of such ability. In
all eity, exempted village, and local school districts the board shall
provide transportation to and from school or speeial education classes
for educable mentally retarded ehildren in accordance with standards
adopted by the state board of education.

When transportation of pupils is provided the conveyance shall be
run on a time schedude that shall be adopted and put in foree by the
board not later than ten deys after the beginning of the school term.

The cost of any transportation serviee authorized by this seetion

shall be paid first out of federal funds, if any, available for the
purpose of pupil transportation, and secondly out of state
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appropriations, in aecordance with regulations adopted by the state
board of education,

No transporfation of any pupils shall be provided by any board of
education to or from anF school which in the selection of pupils,
aculty members, or emp. oyees, practices aiserimination against any
ﬁerson on the g}ounds of race, color, religion, or national origin.
mphasis added. ]

Thus, pursuant to R.C. 3327.01, a local sechool distriet is required to provide
transportation for resident nonpublic sehool students in grades kindergarten through
eight who live more than two miles from the school they attend, as long as the
school meets minimum standards established by the State Board of Education anid
does not practice diserimination, unless such transportation would require mors
than thirty minutes of direct travel time or unless such transportation i
unnecessary or unreasonable.” See Hartley v. Berlin-Milan Loeal School District, g4
Ohlo St. 2d 415, 433 N.E.2d I71 (1982). See also Dorfian v. Scioto Conservaney
District, 27 Ohio St. 2d 102, 271 N.E.2 834 (1971) (the use of the word "shall’ e
statute renders its provisions mandatory in nature). Under no other eircumstancas
may a school board refuse to provide transportation to nonpublic elementary schoot
students.

A school district may, but is not required to, transport high sehool students,
regardiess of whether they attend publie or nonpublic sehools. See Dorrian v,
Scioto_Conservaney Distriet (the use of the .word "may" in a statute renders ita
provisions permissive or opticnal). If, however, transportation is provided to high
school students attending publie schools, transportation must also be provided to
students attending nonpublic high sehools. 1974 Op. Att'y Gen. No. 74-040. Indeed,
as a general matter, when optional transportation is provided to students attending
public sehools such transportation must be provided to students attending nonpublic
sehools which meet the requirements of R.C. 3327.01. 1968 Op. Att'y Gen. No. 68-
156. See 1980 Op. Att'y Gen. No. 80-012 (schoal beards have the option to transport
elementary students who live within two miles of their schools and sehool boards
may transport students to nonpublic schools even if sueh transportation would
require more than thirty minutes of travel time).

In Op. No. 88-156, the question was considered whether a board of education
had the authority to suspend or continue transportation services for nonpubile
school children when such services had been suspended for a period of time for
public school ehildren due to the closing of the publie sehools. In recognizing the

1 In Hartley v. Berlin-Milan Loeal School Distriet, 69 Ohio St. 2d 415, 432
N.E.2d 171 (1982), the court equated the standard of "unnecessary or
unreasonable” with the "impractical” standard found in paragraph five of R.C,
3327.0, which is used by a school board in determining whether payments in

" lieu of transportation should be provided to parents, and concluded that s
board of education eould not make payments in lieu of transportation unless
the board determined transportation was unnecessary or unreasonable, and
such decision was confirmed by the State Board of Education. But ef, Hartley
V. Berlin-Milan Local School Districet {eoncurring opinion, Holmes, .J.)
{construing in pari materia R.C. 3327.01 and R.C. 3327.02, which aliv
provides, under specified cireumstances, for peyment in Yeu of transportation
when transportation is "impracticable," and deciding that after =«
determination by a school board, eonfirmed by the State Board, that the
provision of transportation was unnecessary or unreasonable, the board had no
cbligation to provide transportation or payments in lieu of transportation;
however, once the board intended to make provision for transportation, but
determined that it would be impractical or impracticable to transport »
Student, it could make payments in lieu of transportation).

A finding of unreasonableness or impracticality under R.C. 3327.01 o

R.C. 3327.02 is limited to the ecireumstances of & particular student or
Students. These provisions may not be used to excuse a sehocl board from
providing transportation to all nonpublie school students. See 1981 Gp. Attty
Gen. No. 81-025; 1974 Op. Att'y Gen. No. 74-040.
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adopts a calendar which is asynchron
- the loeal school board, if it is required under R.C. 3327.01 to provide transportation

to the students of such nonpublie school, must provide such transportation to
resident nompublie school students when the public schoel distriet is not open for
instruction and is not itself providing trensportation for its own public school
students. (1968 Op. Att'y Gen. No. 68-156, approved and followed.)
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mandatory nature of a school board's duty to transport all elementary school .
ehildren and to provide the same services to nonpublie high scheol as offered to

high sehool students, the opinion stated:

Therefore, the closing of the public schools in December, 1968 should’
not affeet the Boards duty to provide transportation for pupils
attending non—publie schools,

The Youngstown City Board of Education cannot, of course,
control the sehool calendar of the non-publie schools in the ares.
However, the above transportation 'duties clearly devolve upon the
Board even if the ealendars do not coincide. :

Therefore, if the Board decides to close the publie schools for
the month of December, 1968, it still must provide the usual pupil
transportation serviees to those pupils who will be attending the non-
publie schools in its area.

Op. No. 68-156. at 2-195,

Although Op. No. 68-156 involved the possible closing of publie sehools due to
the failure of & tax levy,

schools during the summer

legal basis upon which to distinguish the two situations. I agree with the econclusion
reached in Op. No. 88

while your question involves the operation of nonpublic
months when publie schools are normally closed, I see no

-156 and find it to be directly applicable to your question.

your question it is my conclusion that a local school district is
iransportation to nonpublic school students when the publie
nstruetion and is not itself providing transportation
own publie sechool students. Of course, a school distriet need not provide

to furnish

transportation to nonpublie school children under these cireumstances when the
duty to provide transportation is excused under R.C. 3327.0L
particular set of eircumstances, it may be possible for a board to find that the
transportation of students to a nonpublic sehool which has ad
calendar is unreascnable, unnecessary or impractieal.

For example, under &

opted an asynchronous

As pointed out in Op. No 68-156, school distriets are reimbursed for costs in
transporting students to nonpubli

adopted by the State Board of
R.C. 3317.01~.023; R.C.
3327.012; 1981 Op.
transporting nonpublie students regardless of
See 2 Ohio Admin. Code 3301-83-0I(FXS). In a
J327.01 which states that the

¢ schools by the state according to a formula
Education pursuant to R.C. 3317.024(K). See
3317.024(P); R.C. 3317.06; R.C. 3317.1 See also R.C.
Att'y Gen. No. 81-025. School distriets are reimbursed for
whether the public schools are open.
ddition, I draw your attentjon to R.C.
"eost of any transportation service authorized by this
shall be paid first out of federa] funds, if any, available for the purpose of

out of state appropriations, in aecordance with

eonclusien, it is my opinion, and you are advised, that if a nonpublie school

ous to the ealendar of & loeal school distriet,
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Sflfabus:

When a full-time county employee is tardy, il or otherwise
absent without approved leave, the appointing authority may not
teduce the amount of vacation leave which acerues to the
employee pursuant to R.C. 325.19(A) for the biweekly pay period
in which the tardiness or absence occurs.
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